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' ofﬁcral capacrty as the Enforcement Supervrsorl of the Contractors State Llcense Board

Department of Consumer Affalrs

=N

: Contractor s Llcense Number 619149 to Energy Servrce Partners Ine. dba ESP Contractmg,
| 'Kenneth Gary G1etz RMO/CEO/PRES (Respondent) The Contractor s Lleense was in full force
and effect at all ttmes relevant to the charges brought herem and wrll exprre on November 30

100 "2019 unless renewed

'_-'otherW1se mdlcated

171

Whlch the ltcense may be renewed restored rerssued or remstated Under Code sectron 7076 l
the quallﬁcatlons and requlrernents for obta1n1ng an orlglnal llcense

2 ||
'23 1 : C-onsume_r Af_falrs, nor an entlty or pe_rson a_ctmg as an_authorr_z_ed agent of a licensee, shall
Il in'e'lude or 'permit t:o'be included a provision "in an agreement to settle a civil dispute Whether the

'agreement is made before of after the commencement of a civil action, that prohibits the other

party in that drspute from contactmg, ﬁlmg a eompllant wrth or eooperatmg W}th the department

Complainant alleges:
N PARTIES

| I Wood Roblnson (Complamant) brmgs th1s Flrst Amended Accusatron solely in his

_ 2 | On or about May ll 1991 the Reg1strar of Contractors (Reg1strar) lssued

JU RISDICTION

-3_. _ Thrs Flrst Amended Aceusat1on is brought before the Regtstrar under the authorrty of

the followmg laws All sect1on references are to the Busmess and Profess1ons Code unless

STATUTORY PROVISIONS

S 4 Sectlon l 18(b) prowdes, m pertment part that the exprratlon of a l1cense shall not

deprlve the Reglstrar of _]uTISdICtIOI’l 10 proceed Wlth a drscrplmary actten durmg the per10d Wlthm |
the Reglstrar may remstate a cancelled lrcense 1f the lteensee pays all of the fees and meets all of

B 5.. Sectron 143 5, subdmslon () states in pertment part

"No l1eensee who is regulated by a board bureau, or program within the Department of

board bureau or prograrn Wrthln the Department of Consumer Affairs that regulates the llcensee
A_ prov1s1on of th_at nature is void as _agamst public policy, and any licensee _who 1nel_ud_es or

2
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' pe_rrnits to be included a provisio_r_l of that rlature in a settlement agreement is subject to

| Prof. Code + 7000, et seq.).

| hoense or reglstratlon 1f the hcensee or reglstrant is gtulty of or commits any one or more of the

.w1th thls chapter and the rules and reguiatrons of the board Thrs person shall not act in the
154
' ﬁrm for which the person acts ina quahfymg oapacuty

{ used in this subdtwsron,_ m_eans any firm .‘at_hieast%() percent of the equity of which is owned by the

20 |

individual may act as the qualifier for no more than three firms in any one-year period.”

. '--partnel_‘sh_ip, a limited _partner_shi_p, a _corpofation, a lirni_ted liability company, or any other

disciplinary actron by the board, bureau, or program
6. Sectlon 7076 5 prov1des in pertment part that the 1nact1ve status of a license shall not |

bar any diserp_lmary aetlon for Vlolatlng prows1ons of the Contractors’ State License Law (Bus. &
7. Section 7090 prov1des, in pertment part, that the Regrstrar may suspend or revoke any

acts or 0m15810115 COI’lStltutlIlg cause fDI' d1s01p11nary action.
1' !

'8. Sectlon 7068 1 states

(a) The person quahfyrng on behalf of an individual or firm under paragraph (1) (2) (3),
and control of hlS or her ernployer s or prmmpal's construotlon operatlons to secure oomphance

capac:1ty of the quahfymg person for an addltlonal 1nd1v1dual or firm unless one of the following

oondltlons ex1sts

(1) There is a common oWnershlp of at least 20 percent of the equity of each md1v1dua1 or
(2) The addrtlonal ﬁrm isa subsrdlary of ora Jomt venture Wlth the ﬁrst ‘Sub51d1ary, as

other ﬁrm
(3) Wlth respect to a ﬁrm under paragraph (2), (3) or (4) of subdivision (b) of Section
7068_, the ma]orlty o_f the pa_rtnerjs, ofﬁeers, or managers are the same."

“(b) Notwithstanding 'p'aragj‘raphs (1) to (3), inclusive, of subdivision (a), a qualifying
- {c) The foll'owir_rg de_ﬁnitions shall apply for purposes of this section:(1) ‘Firm’ means a
combination or organ_iz_ation descri_bed in Section 7068.(2) ‘Person’ is limited to natural persons,

hotwithstanding the definition of ‘person’ in Section 7025."

3
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qualifying individual to submit detailed information on the qualifying individual's duties and

: punlshable asa mlsdemeanor by 1mprisomnent ina county jail not to exceed six months by a fine
of not less than three thousand dollars ($3 000), but not to exceed ﬂve thousand dollars ($5,000),

or by both the ﬁne and 1mpr1sonment

10- |
.taken at the hear1ng to be then uncornpleted "

14

' followmg a hearmg, the Registrar may, suspend or revoke any add1t10na] license 1ssued in the

‘name of the licensee or for which the llcensee furrnshed qualifying experience and appearance
suspensmn ofa license by operation of law or by order or decision of the registrar, or a court of

- render a decision suspending or revoking the license.

¥

“(d) The board shall requirel every applicant or licensee qualifying by the‘ appearance of a

respons1b1ht1es for Supel"VISIOIl and control of the applicant‘s construction operations.”

- “e) Violation of this sect10n shall constitute a cause for disc1p1mary action and shall be

: 9. Section 7095 states that the Registrar in making his order may:
i‘(a) Provide for the immediate complete suspension by the licensee of all operations as a
contractor during the period fixed by the decision."

' “(b) Permlt the llcensee to complete any or all contracts shown by competent evidence

“(c) Impose upon the llcensee compllance wtth such spec1ﬁc conditions as may be just in
connection Wlth 1ts operations as a contractor disclosed at the hearing, and may further prov1de
_that until such conditlons are complied w1th no application for restoration of the suspended or
revoked l1censee shall be accepted by the Reglstrar

10. Sect1ons 7097 and 7098 prowde that when any l1cense has been suspended or revoked

under the provisions of 7068, without furthe-r notice.

11 . Section 7106 5, 1n pertment part, that the expirauon cancellation, forfeiture, or

law, or the voluntary su_rren_der_ ol’ the llcense shall not deprive the registrar of _]Lll‘lSCllClLlOIl to

proceed with any inve_stigation of or action or disciplinary proceeding against the license, or to

12, Sectlon 7109 states
"(a) A willful departure in any matenal respect from accepted trade standards for good and

workmanlike construction constitutes a cause for disciplinary action, unless the departure was in

4 .
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“disciplinary action.”

accordance with plans and specifications prepared by or under the direct supervision of an
architect.”

13. Section 7112 states that "[o]mission or misrepresentation of a material fact by an
applicant or a licensee in obtainhlg, or t_etie\;triné,a licsnse, ot in adding a classification to an
existing license constitutes a cause fcir disciplineify action "

14. Sectlon 7115 states that "[f_]ailure in any material respect to comply with the
pr0v1310ns of this chapter, or any rule or regulation adopted pursuant to this chapter, or to comply
with the provisions of Section 2106 of_ the Public Contract Code, constitutes a cause for
disciplinary action." _ _

15.  Section 7116 states that "[t]he cioing Qf any willful or fraudulent act by the licensee as
a contractor in consequence of W:hiCﬁ e_m'otiwr is substantially injured constitutes a cause for
disciplinary action." . o

16.  Section 7116.5(a) states: that "[i]t is a cause for discipline for a licensee to do any of
the following: | | |

"(a) Engage in any conduct that ‘stltﬁk:@i'ts_o_g} attemps to subvert an investigation of the
board." “ o

17.  Section 7117 states that ”{a]ctmg in the capacity of a contractor under any license
1ssued hereunder except (a) in tlie name of the licensee as set forth upon the license, or (b) in
accordance with the personnel of'the licensee as et forth in the application for such license, or as

later changed as provided in thi-s'cllapter [the Contractors' License Law], constitutes a cause for

18.  Section 7118 states_that " [e]ntgiring into a contract with a contractor while such
contractor is not licensed as provided in this chapter [the Contractors' State License Law]
constitutes a cause _foi disciplinary action."

19.  Section 7154 states:

“(ay A home 1mprovemen1 contractor l1censed under this chapter shall notify the registrar in
writing, on a form prescribed by the registrar about the employment of a registered home

1mpr0vement salesperson, pursuant to the terms of this article. This notification requirement shall

( ENERGY SERVICE PARTNERS INC., KENNETH GARY GIETZ) FIRST AMENDED ACCUSATION
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-1mprovement salesperson begmmng work for the contractor.”

. 'employed by the contractor Thls not1ﬁcat10n requrrement shall include, but not be hrnlted to, the

NE e Y T O FUR 6

_ the contractor The form shall be submltted w1th1n 90 days after the home improvement

13 |

| :oontractor Who is hcensed or subject to be hcensed pursuant to thrs chapter With regard to the

or her agent or salesperson to conjply_-with_the following provisions is cause for discipline:. . ..

of which shall be cause for disciplinary action against any licensee or applicant:

!

include, but not be limited to, the name nnd registration number of the home improvement

salesperson Who is employed by the contractor. The form shall be submitted prior to the home

' (b) A home 1mprovement contraetor shall notlfy the regrstrar in wr1t1ng, ona form

prescrlbed by the reglstrar when a reglstered home 1mprovement salesperson ceases to be
name and reglstratlon number of the horne 1mprovement salesperson who had been employed by

salesperson ceases to be e_rnpl_oye'd by the contractor.

@A home impro_veme;nt contr_etctor who employs a registered home improvement
salesperson to seli ho_me irnprorrement co_ntracts, but who fails to report to the registrar pursuant
to subdivrsion (a) or, (b) is subjei:t to discipiinary action by the registrar. "

Hd) A home nnprovement contractor who employs a person to sell home 1mpr0vement
eontracts Whﬂe that person is not regrstered by the regrstrar asa home 1rnprove1nent salesperson
as prov1ded in thls article, is subject to’ dlsmplmary action by the registrar.”

20. Sectlon 7159 5 states:
“Thrs sectlon apphes to all home 1mprovernent contracts as deﬁned in Section 7151.2,

between an owner or tenant and a eontractor Whether a general contractor ora spec1alty

tr ansactlon.

"(a) Failure by the licensee or a person subject to be licensed under this chapter, or by his

*(5) Except for a downpa)}m_ent, the contractor may neither request nor accept payment
that exceeds the va_lue of tne work'perforrned or material delivered.”
21. 'Section 7161 states: |

"It is a misdemeanor for'any person to engage in any of the following acts, the commission

6
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_improvement or other work of nnprovement or making any false prormse of character likely to

| influence, persuade or, 1 rnduce any person_to enter into such a contract.”

_ rnortgage prom1ssory note or other document 1nc1dent toa home 1rnprovement transaetton or

| other transactlon 1nvolv1ng a Work of1i 1mprovemen
1 _1ndebtedness upon the obhgatrons of a horne 1mprovement transactron or other transaction for a

.WOI‘l( of nnprovement W1th knowledge that it spemﬁes a greater monetary obhgatlon than the

10 |
14 ||
16 ||

19 |f
_prescribed' for re-sc'ission pursuant to'the'federal Truth in Lending Act (15 U.S.C. Sec. 1601 et

|| seq. )or Regulatlon Z, 1f applrcable

_ other srrmlar services prellmmary to the commencement of the home improvement for which no

~obligation thereunder.”

' "(b) Maklng any substantral rmsrepresentatlon in the procurement of a contract for a home
"(e) Any fraud in the execution of or in the material altercation any contract trust deed,
"(d) Preparmg or acoeptmg any trust deed mortgage pronnssory note, or other ev1dence of

eons1derat10n for the 1mprovement work whleh con51derat1on may be a time sale prlce
| 22. Sectlon 7163 states | _.

| ”(a) No contract for home 1mprovement shall be enforceable agamst the buyer if the
obtarnlng of a loan for all ora portlon of the contraet prloe isa condltron precedent to the contract '
or if the contraetor provrdes ﬁnanclng, or 1n any manner assists the buyer to obtain a loan or
refers the buyer to any person who ‘may loan or arrange a loan for all ora portlon of the oontract
pr_r_ce unless all of the _followrng. requrre_ments are satlsﬁed._
| "(1) The.th'.ir_d party, .if any, agrees .t_o_.m.ake the loan.“
- "(2) The huyer 'agre‘es to accept th;e_:lo:a_n or ﬁnancln_g._" _

g _T’(B).The_buye_r_ does not rescind the loan or financing transaction, within the period

”(b) Until the requnements of paragraphs (1) (2), and (3) of subdivision (a) are satisfied, it
shall be unlawful for the_eontractor to ,do any ofthe fo llowing:

'”(1) DeliVer any property or perform any services other than obtaining building permits or

mechame 8 l1en can be clarmed "

"(2) Represent i in any manner _that the contract is enforceable or that the buyer has any

7
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_ contractor does not or cannot return 1t for whatever reason, the contractor shall 1rnmed1ately

' return the falr market Value of the property or its Value as desrgnated in the contract, Whlchever_ 1s

' contract is unenforceable pursuant to subdmsmn (a) or (b)
10
11

available to the contractor for retum prov1ded that all of the followmg requtrements are satrsﬁed:

19 | " 'property, and other consaderatron taken by the contraetor prov1ded that the property is returned in
the con_dlt_ron that it -W_as in 1rnrned1ately prior o its taklng. If apphcable, the contractor shall a_lso,
atits exp_ense, reinstall any property. taken in the manner in which the property had been installed

prior to its taking

: exeeutlon of the eontraet

- are to be attached to real property or to be so afﬁxed to real property as to become a part thereof

"Any Violati_on of this subdivision-shall render the contract unenforceable."
(c) If the contract is unenforceable pursuant to subdivision (a) or subdivision (b}, the
eontractor shall imrnediately and Without condition return all money, property, and other

con51deratlon glven by the buyer If the buyer gave any property as consideration and the

greater Nothlng herem sha]l prohrbrt a contractor from recewmg a downpayment otherwrse

permltted by law prov1ded the contractor returns the downpayment as herein required 1f the

(d) (1) Exeept as provrded in paragraph (2) the buyer may retain without obhgatlon in law
or equlty any services or property prov1ded pursuant to a contract that is unenforceable pursuant
to subd1v1sron (a) or Subd1V1510n (b) | )

(2) If the contractor has dehvered any property to the buyer pursuant foa contract Wthh is. |

unenforceable pursuant to subdrvrsron (a) or subdmsron (b), the buyer shall make the property
(A) The property can be practrcally returned to the contractor Wlthout causing any damage

to the buyer

(B) The contraetor, at the contractor s expense, first returns to the buyer any money,

(O The contractor at the contractor s expense, picks up the property within 60 days of the

(e) F or the purpoee of thls sectron home 1rnpr0vernent means home improvement as

deﬁned in Sectron 7151. Goods are 1ncluded wrthm the definition notwithstanding whether they

whether or not severable therefr_om. |

8
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- the buyer waives those provisidns, and is signed by each owner of the property. Waivers made on

| printéd forms are void and unerifq_rceable. _

weight of the solar panels. ESP used their employee Octavio Rosales, who is unlicensed, to

() The rights and remedies provided the buyer under this section are nonexclusive and
cumulative to all other rights and remedies under other laws.

(g) Any waiver of this sect_ién_ shall be deemed contrary to public policy and shall be void
and unenforceable, However, the buyér may Waive subdivisions (a) and (b) to the extent that the
contract is executed in connection Wi_th the making of emergency repairs or services that are
necessary for the immediate prot.e_ct_ion of 'persons of real or personal property. The buyer s
waiver for emergency repairs or szervi.ce;s shall be in a dated written statement that describes the

emergency, states that the contréc_tor has {flforméa the buyer of subdivisions (a) and (b} and that

COST RECOVERY/RESTITUTION
23.  Section 125.3 provi&es, 1n pei‘tinent part, that the Registrar may request the
administrative la\& judge to dﬁect a licentiate found to have committed a violation or violations of
the jjcen_si_ng act to pay é sum nétf"‘_to exceed the reasonable costs of the investigaﬁon and
enforcement of the case.
24.  Government Code section 11519, subdivision (d), provides that the Registrar may
.requiré restitution of damages suffered as a condition of probation in the event probation is

ordered.

MARRILLA PROJECT
25, On or about November 3, 20_16, Respondent entered into a home improvement
contract with homeowner M.R. through unregistered sales person Bobby Tetsch, representing
.Eflergy Service Partners, Tne. (ESP) té install a photovoltaic solar panel system array on M.R.'s
home in Norwalk, California qu:the_agreed amount of $38,283.00 (Marrilla Project). M.R, only
speaks Spanish and thé docume.nts and sales pitch were in English. The contract was contingent

on a licensed professional inspection of the roof to ensure the quality of the roof to hold the

inspect and approve the roof. The contract also requested 80% of the contract price at the time of

materials ordered and 20% when the work was complete.

9
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Richard Alvarez, an unhcensed contractor to mspect and repair the possible damage. He

-array along with other corrections of workmanship.

14 |

_ the pI‘O_]eCl; He further adm1tted he d1d not personally check the qualifications of Richard Alvarez

.on the Marrilla Project, Respondent willfully deperted in a material respect from accepted trade

26.  The system was installed on December 20, 2016 based on the information the roof
had been inspected and approved and further if the solar panels were not installed, M.R. would
incur legal problems and can lose her house

27.  Onor about December 23 201 6, the roof began to leak. ESP sent their representative,

purportedly patched the leak usmg a blue tarp and charged MR. $1,800.00, made payable to Mr,
Alvarez directly but ESP would relmburse M R.
28.  Onor about December 29, 2016, the City of Norwa_lk issued a correction notice upon

inspection of the installation of the solar panels, citing the roof was not suitable for a solar panel

HIRST CAUSE FOR DISCIPLINE
(Duty of Qﬁelifying Iﬁdividuel on Behalf of Another)
29.  Respondent is subjeet to d1s<:1pl1nary action under section 7068.1, in that on the

Marrﬂla Project, Respondent admltted he did not have direct knowledge and did not part1c1pate in

and had used h1m for many years in other pro;ects Complamant realleges paragraphs 25-28
above as though set forth fully hereln _ _
| SECOND CAUSE FOR DISCIPLINE

(Departure from Trade Standards)

30.  Respondent is subject to d1sc1p_l1nary action under section 7109, subdivision (a), in that

standards for good and workmanlike cons{l’grucuoq _els follows:
1. Res_pon_dent did not use t:lle correct size fasteners. The nails protruded throwugh
the underside of the perlmeter sheathmg
2. Respondent d1q not complete the painting of the pipe and vent flashings and
fasteners alone the ridgeline. " B
Complainant realleges pelagralphs 25-28 above as though set forth fully herein.
i

10
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August 16, 2012, in his or1g1nal applreatlon for hcensure Respondent ornltted the fact that hls

10 | :-PrOJect Respondent eornrmtted wﬂlful and/or fraudulent acts causmg substantlal injury to others. |

' Complarnant realleges paragraphs 25 28 above as though set forth fully herem

Dallen G1etz 18 llsted on the Artlcles of Incorporatlon ﬁled with the Secretary of State as the

27 Il
28 ||

THIRD CAUSE FOR DISCIPLINE

(Omlssmn or Mlsrepresentatlon of a Materlal Fact by an Appllcant)

31 Respondent is subJect to dlsmplrnary actlon under sectlon 71 12 in that on or about

Arlzona Contractor s License No 091073 was revoked on January 12 2011. Cornplalnant
realleges paragraphs 25 28 above as though set forth fully herem
FOURTH CAUSE FOR DISCIPLINE

(erlful or. Fraudulent Act)

32. Respondent is subject to d1301p11nary actron under seetlon 71 16 1n that on the Marrilla

FIFTH CAUSE FOR DISCIPLINE

(W orkmg w1th Personnel Not On Record)

33. Respondent is subjeot 0] dlSClpllIl&I‘Y aptron under section 7117, subd1v151on (b) in that

Seeretary and Treasurer of ESP but is not listed on CSLB lrcense mforrnatlon Complalnant
realleges paragraphs 25 28 above as though set forth ﬁllly herern |
| SIXTH CAUSE. FOR DISCIPLINE

(Contractmg wnth Unllcensed Contractor)

34, Respondent is subject 1o d1sc1phnary act1on under sectlon 7118 in that Respondent

representatlve of the company. Complalnant realleges paragraphs 25-28 above as though set

forth fully hereln
SEVENTH CAUSE FOR DISCIPLINE

(Employed an Unreglstered Salesperson)
35. Respondent is subj eet to drsc1p11nary actlon under seetlon 7154 in that Respondent

employed an.unreglstered home 11nprovement salesperson. Bobby_Tetsch is not listed as a Home

11
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approprlate to have solar panels mstalled Octavio Rosales does not have a C-39 license or any

'25- 28 above as though set forth fully herem .
17 |
18 |1

| ”Elevate Energy Partners,” a sales company for Respondent "Energy Service Partners, Inc."

~agreement was not agreed to by the lender, Mosaic, until November 11, 2016, after the panels

~were installed.

Improvement _Salesperson on license number 619149, Complainant realleges paragraphs 25-28
above as though set forth fully herem
EIGHT CAUSE FOR DISCIPLINE

(Payment Exceeds Value of Work Performed)

36. Responden’t is subject to dlsc1pl1nary aetlon u_nder sectlon 7159 5, subdivision (a)(5)
in that the contract for the Marrllla PrOJect requested a progress payment that exceeds the value of
work performed Complamant realleges paragraphs 25-28 above as though set forth fully herein,

| NINTH CAUSE FOR DISCIPLINE

(M_lsrepresentatlon in Obtalnl_ng Contract)
37.  Respondent is subjeot to diseiplinary action under section 7161, subdivision {b) in
that ESP represelntati\./es told M'R that an inspeotion of the roof would be done to confirm the

roof was adequate to install solar panels Per the Correctlon Notice by the city, the roof was not

other eonstructlon l1cense M. R rehed on the 1nformatlon that a professmnal roofer would mspect

the roof before 1nstallatlon for her to enter mto_the contract. Complainant realleges paragraphs

VILLAGE ROAD PROJECT

38. On or about October 7 2016 an unreg1stered salesperson, Trevor Rizzuto represented

Respondent en_tered into a wrltte_n home 1mprovement contract with homeowner R.O. through Mr,
Rizzuto {0 install solar phot_ovo_l‘t:aic panels at his residence located on Village Road in Lakewood,
Californ_ia._. Mr. Rizzuto _promi_sed R..O. he wOuld paj $105.00 per month for the solar services and
the installatlon cost of the solar panels would be free.

39, Work b_egan or ahout.)_O‘ctober 27_’, 2016 and was completed in about a week. The

permit was not approVed by the City of Lakeryood until November 21, 2016. The financial

11/
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' .Respondent's son, the contract n;'as not reﬂective of the ‘agreement. Mr. Gietz responded by email
statrng R.O. was stlll liable for the constructlon contract and he would have to find another way to

pay ora lien Would be filed. R O drsmantled the solar panels and sent them back to ESP
| E _]udgment in the amount of $26 162 00 agalnst R.O. Respondent contacted R.O. to "help make
_ panels and a new roof onR.O.'s house by obtalntng ﬁnanctng through the HERO (Home Energy

.consumer complarnts and the Judgment of $26 162 00 would be absorbed in the HERO loan
1 I
12 _
13 |

15 ||
16

| Respondent a hcensee regulated by the Contractors State Llcense Board, lncluded or pernntted
18 ||
Il Road prOJect to "help make thlngs right" by proposing to install another set of solar panels and a

new roof by obtammg ﬁnancmg through the HERO loan program, further requiring R.O. to

forth fully hereln. |

| value towards energy efficiency upgrades. Repayment the loan in this matter was set up through

40.  R.O. received the terms of the loan, he immediately reported to Dallen Gietz,

41 . Respondent filed for arbrtratlon to which R. 0. did not attend and obtamed a det"ault
thlngs rlgh " and offered a proposed settlement wh1ch Would include 1nstalllng another set of solar _
Renovation Opportumty) pro gram The settlement mcluded a prov1s1on R.O. must remove all
masked by the new constructlon wrth a new prtce of $47, 100 00, exceedlng the amount of the

mstallanon contract Respondent also requlred R. O to falsely sign the cornpletlon certificate after |

the materlal were ordered and dellvered by the work was not cornplete

TENTH CAUSE FOR DISCIPLINE
B (Illegal_ Gag_Order _m_ Settlement A_greement)

42. Respondent is subject to disciplinary action under section 143.5, subdivision (a), as

to be 1nc1uded n h1s settlement agreement to settle the civil dlspute w1th R. O on the Vlllage

remove all consumer complalnts Complalnant realleges paragraphs 38-41 above as though set

i
i
i

'HERO Financing allouvs the homeowner to obtain a loan of up to 15% of the home's

an impound escrow account and the lender added the payment to the property tax for up toa25- .
year term. .

13
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| 7163 in that on or about October 11, 2016 Respondent failed to obtain approval or

counter51gnature from Mosaic to secure the fmanorng as a noted requrrement rendermg the

- though set forth fully herem

wWooo =3 O

consumer oomplarnts asa part ofa contmgency to the agreement Complalnant reaiieges

' in_iprovernent salesperson. Complainant reaIleges_ paragraphs 38-41 above as though set forth

- fully herein.

in that on the Vlllage Road PIOJect Respondent recelved and requested payments in excess of the

N

ELEVENTH CAUSE FOR DISCIPLINE
(Failed to Secure Finan__cingPrior to Cornmencement of the Project)
43. Respondent_is s_ubject_to_discipi_inarjffaotion under sect_ions 7115 for violating section

contract for oonstructlon unenforceable Complalnant realleges paragraphs 38-41 above as

TWELFTH CAUSE F()R DISCIPLINE

(Subvertmg Investlgatlon or Attemptlng to Subvert Investlgatlon)
‘44, Respondent is s_ubject to drsclpllne under section 7116.5, subdivision (a) for engaging
in cond'uct that subverts or attempts to subvert a Contractors State License Board investigation.

Respondent entered INto a new contract and a settiement agreement to demand R.O. remove any

paragraphs 38-41 above as though set forth fully herem
THIRTEENTH CAUSE FOR DISCIPLINE

(Emp}oyment of Unreglstered Home Improvemeut Salesperson)
45. Respondent is subJect to dlsc1p11nary action under Sectlon 7154, subdivision (d) in
that on the V111age Road PI‘O_]eCt Respondent employed Trevor Rlzzuto to sell a home

1mprovernent oontract Whe_n Trevor Rizzuto was not reglstered Wkth the Board as a home

FOURTEENTH CAUSE FOR DISCIPLINE

(Excessrve Payment)

46.  Respondent is subject to dlsmphnary action under section 7159, 5, subdivision (a)(5),

value of work performed, Complamant realleges paragraphs 38-41 above as though set forth

fully herein.
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| application with a balance of $47,100.00 remar'king new work including installation of solar
'panels electrlcal panel 1nsulat10n and 1nverters afler a ma_]orlty of the work had already been
_performed in the prior contract. Complamant realleges paragraphs 38-41 above as though set

“forth fully herein.

FIFTEENTH CAUSE FOR DISCIPLINE

(SubstantiafMisfeprésentation to Procure Contract)
47. Respondent is subject to disciplinary action under section 7161, subdivision (b), in
that on the Village Road Project, Respondent made the following substantial misrepresentations; |

a. The payraent would be $105 00 per month

b. The mstallatlon of the Solar panels would not be charged
Complainant realleges paragraphs 38 41 above as though set forth fully herein.

SIXTEENTH CAUS_E FOR DISCIPLINE
(F_fau_d in the Execution)

48. Respoﬁdent is subjec:t__to disc'ipline for fraud in the execution under. section 7161,

subdivision (c), because on the Village Road Project, Respondent willfully filed the HERO

SEVENTEENTH CAUSE FOR DISCIPLINE

(Preparing or A_cceptin_g Trus’t.Dped a's_O.b_ligation for I.mp.rovcment Work)

.49._ Respondent is sabjc_q:['to_diSpi:pIi'nar'){.:actipn ULndeI~ section 7161, subdivision (d),
because on the Village Road Project, Respondent reported the cost of the second contract to be
$47,100.00 for the insulation, eleptriqal _p_ah_el., inverters, and solar panels after admitting he
inflated the cost to inc;lude the $2600000 arbitration judgment from the previous contract and
biIliné for work that waé already,per:for_rped. Complainant realleges paragraphs 38-41 above as
though set forth fully herein, - | |

ADDITIONAL VIOLATIONS MARRILLA PROJECT

50.  In 2018, after the 1nstant Accusatwn had been ﬁled and served on Respondent,
Respondent entered into a settlement agreement with M.R. whereby Respondent would remove a
mechanics lien it had filed against M.R,’s residence, re-install the solar panels that had been

previously removed and left on the ground in M.R.’s backyard for over a year afier a new roof

5
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| settlement agreement was contjngent upo‘n M.R.’s agreeing to remove any complaints she had

_ project M.R. subsequently oontaeted the CSLB and tried to remove the consumer complaint she

: Respondent a hcensee regulated by the Contractors State License Board included or permiited to

“be 1ncluded in his settlement agreernent to settle the 01v11 drspute Wrth M R. on the Marilla PI‘O_]eCt

| against Respondent in regard to the mstant prolect 1nelud1ng the consumer complaint she had

- Respondent entered into a new contraet and a settlement agreement which included a requirement

consumer eomplalnt she had prevrously subrmtted to the Contractors State License Board against
-Respondent in eonneetlon w1th the subject progect Complatnant realleges paragraphs 25-28, and

| 50 above as though set forth fully herein, L

had to be installed when the original roof le_aked within the first week of the initial installment of

the solar panels by Respondent, and arranged new financing of the project for M.R. The

made against Respo_nde__nt, in_e'luding the consumer eomplaint M.R. had submitted to the

Contractors State License Board (CSLB) against Re_spondent_ in connection with the subject

had prev1ously submltted to them regardlng the subject pI‘OJeCt

EIGHTEENTH CAUSE FOR DISCIPLINE

(Illegal Gag Order in Settlement Agreement)

51. Respondent is subject to d1501p11nary aetlon under seetlon 143.5, subdivision (a), as

a prov1s1on Whereby M. R Would be requlred to remove all cornplamts she had prevrously made

previously subrnltted to the CSLB agamst Respondent regarding the subject project. Complainant

realleges paragraphs 25-28, and 50 above as though set forth fully herein.
NINETEENTH CAUSE FOR DISCIPLINE

{Subverting Investlgatmn or Attemptmg to Subvert Investlgatlon)
52.  Respondent is subject to d1se1pl1ne under sectlon 7116.5, subdivision (a) for engaging

in eonduct that subverts or atternpts to snbvert a Contraetor's State License Board investigation

that M. R remove any eomplamts she had prewously made against Respondent, including the

WHEREFORE, Complainant requests that a._hearing be held on the matters herein alleged,

and that following the hearing,.the _Registrar of Contractors issue a decision:
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1.  Revoking or suspending Contractor's License Number 619149 issued to Energy
Service Partners Inc. dba ESP Contracting, Kenneth Gary Gietz;

2. Prohibiting Kenneth Gary Gietz from serving as an officer, director, associate,
partner, or qualifying individual of any licensee during the period that discipline is imposed on
license Number 619149, issued to Energy Service Partners Inc. dba ESP Contracting, Kenneth
Gary Gietz;

3.  Revoking or suspending any other license for which Kenneth Gary Gietz is furnishing
the qualifying experience or appearance;

4. Ordering restitution of all damages according to proof suffered by M.R. and R.O. as a
condition of probation in the event probation is ordered;

5. Ordering restitution of all damages suffered by M.R. and R.O. as a result of Kenneth
Gary Gietz's conduct as a contractor, as a condition of restoration of license Number 619149,
issued to Energy Service Partners Inc. dba ESP Contracting, Kenneth Gary Gietz;

6.  Ordering Energy Service Partners Inc. dba ESP Contracting, Kenneth Gary Gietz to
pay the Registrar of Contractors costs for the investigation and enforcement of the case according
to proof at the hearing, pursuant to Business and Professions Code section 125.3;

7. Ordering Energy Service Partners Inc. dba ESP Contracting, Kenneth Gary Gietz to
provide the Registrar with a listing of all contracting projects in progress and the anticipated
completion date of each; and

8. Taking such other and further action as deemed necessary and proper.

DATED: ,242// /7 M
o L OOD ROBINSON

Enforcement Supervisor |

FI L E D Contractors State License Board

- Department of Consumer Affairs

FEB 21 2019 State of California
Complainant 15
CSLB DSS
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